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Islamic Law and “Legislation” in the
Contemporary Middle East: A Study on Ijtihad

by Yasushi KOSUGI

When the state in the Western model is described by the dualism of
state and church, or regrum and sacerdotium, we may call it a “horizon-
tal differentiation” . here the society is divided between two domains,
that is, the temporal and the religious. Both domains have their own
institutions and laws, being opened up to the legitimacy toward the top,
if we put this in a diagram, and based upon the power toward the
bottom of the diagram. The legitimacy is more or less connected with
divine, while the power is resided in the human. In the Islamic model,
however, the differentiation occurs “vertically,” formulating the
shari‘ah, or Islamic Law, in the upper side and the ummah, or Islamic
community, in the lower side. In other words, while the shariah is
directly connected with the legitimacy, by virtue of being the manifesta-
tion of the Divine sovereignty, the human community is responsible to
this law, and creates the state as the community’s political organ whose
purpose is the defence of land and the enforcement of Islamic law in
that territory. Both the law and the community spread out horizon-
tally, without making a horizontal differentiation which divides the
social domains, and encompasses the temporal and the religious in each

one’s level.
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English Résumé

In this model, the legislation is not law-making in order to manifest
the “state will” as in the Western model, but rather, it is to formulate
the legal norms which regulate the actions of the human community
and its political organ, that is, the state. Therefore, the task of legisla-
tion is carried out by the legal scholars who “find” the would-be
sanctions from the fundamental legal sources, the most important of
which being the Qur’an. This endeavour is called Zjtihad, or scholarly
efforts. Through éjtihad, Islamic law at the level or positive laws, that
is, figh in the Arabic terminology, is emanated from the shariah, that
is, the ideal prototype.

Theoretically, the positive Islamic laws continue to develop
through #jtihad as long as the social developments demand the continu-
ing and corresponding “legislation.” This process, however, was
disrupted, largely by the division and colonization of the Islamic world,
then, by the introduction of the modern state system, which replaced
the Islamic law with state statutory laws. Meanwhile, the Movements
for the Islamic Revival have been making various attempts to re-assert
Islamic values, to prove the continuing validity of the Islamic Model of
law-state relationship, and to re-vitalize Islamic law. In the process
of doing this, they deconstructed the dogma of the “closure of the gate
of ijtihad,” which was spread in quite a substantial number of segments
of Islamic jurists during the medieval centuries, and they are still trying
to re-construct Islamic legal norms into new formulas.

The most impressive of these attempts is what we may call the
“Islamic constitution movement.” Historically, the “codification” of
law was not approved by the principle that Islamic law must be

emanated through continuous ##thdd, and should not be fixed in the

510



ERR AP R LB $£45 1989-1990 4

written forms. Yet, in our day, Islamic law, too, should be made
visible to the common people, if it is to be revived. The uniqueness of
the concept of Islamic constitution lies in this point, since it is based,
firstly, on the revived and continuous éjtihdd, which is essential to
“legislate” the Islamic legal sanctions necessary for the contemporary
society, and secondly, on the form which can put these sanctions in a
visible and feasible manner of the day, without being too particular
about the question of “codification.” Although this movement, since
the latter half of the 1970s, could have produced only the drafts of such
a constitution, except in the case of the Islamic Republic of Iran, the
implication of this direction is very important for any further study of

Islamic theories of law and state in the contemporary Middle East.
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