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English Résumé

The Basis of Legal Reasoning in Islamic Law:
On * ‘ilm al-’usal” by M. Bagqir as—Sadr

by Atsushi OKUDA

The first step in understanding Islamic law is to comprehend that
this legal system is sufficiently wide-ranged to cover all aétivities in the
human society. It is a very difficult question for beginners who are
accustomed with the way by which they understand a legal order
through what the state or the government legislates as legal provisions.
For example, if you open an authoritative book on Islamic law, you will
find that it starts with provisions and commentaries on the cleanness of
water used for ritual ablution, followed by those on ritual ablution
before prayer, and then the prayer itself. In the societies which deal
with political issues separate from religious issues, those matters do not
belong to legal concerns on which the states make legislation. Since it
is not so difficult to adduce these kinds of examples showing that the
Islamic law has strange characteristics from the Western legal view-
point, most researchers tend to place emphasis only on the difference
between the Islamic legal system and the Western one.

Indeed, from the side of each provision of Islamic law, the Islamic

legal order may be properly defined as “casuistic’. However it is
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nothing but one side of Islamic law. This side is related to the field of
Islamic legal science called figh which deals with each Islamic legal
provision itself. Here exists the other side of Islamic law, which is
related to the field of Islamic legal science called ’us@l al-figh. The
science of "usil al-figh does not deal with each legal provision itself but
rather how to discover it. It pursues a general framework to make it
fair and coherent and to discover each legal provision as a whole. It
is called the logic of the figh science.

Therefore, it is important to approach Islamic law not only from
the figh science but also from the usil science. But for this, under-
standing of the Islamic law would be distorted. For example, almost
all the textbooks introducing Islamic law have in their opening pages an
explanation on the legal sources of the Islamic law which consists of
Qur'an, sunnah, iyma and giyas (reason in Shi’ite); the former two are
significant enough to be called the supreme and ultimate sources from
which all the legal provisions derive. If you miss the side of the science
of "usil al-figh, this explanation is likely to mean that Islamic law is a
legal order where religious dogma is accepted as a supreme and ulti-
mate axiom. This can lead to the conclusion that the Islamic legal
system is originally a closed, rigid, and of deduction-orientated system
from the viewpoint of the history of Western legal thought which has
suffered from an evil influence —— the Begriffsjurisprudens or strict
legal positivism. Thus'without correctly understanding the science of
‘usitl al-figh in Islamic law, nobody can comprehensively understand
the Islamic legal system.

The main subject of this paper is to introduce the framework of the
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‘usiel al-figh, and its importance, taking into consideration the above
mentioned viewpoint. As the subtitle says, “‘ilm al-’usal,” written by
M. Baqir as-Sadr, is referred to as a guideline. Chapter one pays
attention to the history of #jtihad, that is, the practical form of the
'usitl science. Throughout the Islamic legal history, #jtihad should be
considered as existing continuously in spite of the following general
presumption among Western scholars of Islamic law: Since all the
activities concerning ##had both in theory and practice had once been
closed in the medieval ages, it has become necessary to open the gate
of ijtihdd again in order to actualise Islamic law in the modern era.

Chapter two deals with the framework of the science of the ’usl
al-figh in general. It is notable that it consists of two strata in terms
of the grade of the evidences on which each legal provision is justified.
One is based on divine evidences, while the other is called the practical
basis and is used in those cases where divine evidences cannot. be
discovered.

After surveying the whole structure of the 'us@l al-figh in the
previous chapter, Chapter three focuses on one of the principles of the
practical basis called the principle of bara‘ah, that is, the principle of
freeing from any obligation to discover laws. The origins, evidences,
conditions and objects of this principle are discussed.

The final chapter analyses the general, not particular, characteris-
tics of Islamic law as a law in general terms. The results of the
previous chapters are compared with the concept of law as described by
H.L.A. Hart, one of the most prominent English legal philosophers in

the present world. It leads to conclude that Islamic law can be very
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“legal” because of the science of the ’usi@! al-figh as the theoretical

basis for legal reasoning.
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